Guidance for doctors preparing professional reports and giving evidence in court

July 2005

Background
Following from a Motion by Derbyshire Local Medical Committee carried at the 2003 Annual Representative Meeting, the BMA’s Medico-Legal Committee agreed that a guidance note should be prepared for members to assist them in dealing with instructions from solicitors, particularly in relation to the writing of professional reports and giving of evidence in court. 

In addition, medical defence bodies report receiving enquiries in connection with consent issues, for example, in cases with deceased patients, restricted caveats and family disputes. Doctors can also face pressure from solicitors to act beyond expertise, work according to unrealistic time scales and provide information that cannot be properly corroborated.

Definition of a professional witness 
This guidance is concerned with professional report writing and associated activities, where the medical practitioner concerned is requested to testify solely on the observed facts of a case. This contrasts with expert witness work where the medical practitioner is requested to provide an expert medical opinion on a case. 

The BMA has already published guidance on expert witness practice, The expert witness: a guidance note for BMA members - go there now, and continues to work with the General Medical Council, the Civil Justice Council and other bodies on the setting of quality standards for experts' work and fee levels for medical reports.

In preparing this guidance it was recognised that a 'grey area' exists between professional and expert witness work and that the medical practitioner must be clear about their own position in relation to the information that was being requested by a third party. A professional witness should also be aware that they could be 'probed' in court in a manner that may lead them to stray into expert territory and 'give an opinion'. 

Key requirements of professional witness work
The doctor must liaise closely with the solicitor. A request to assist is voluntary: if a doctor refuses to co-operate, however, attendance can be compelled through a Court summons.

The Medical and Dental Defence Union of Scotland (MDDUS) has identified the key considerations when writing reports at the request of solicitors, as follows: 

· A request from a solicitor must be clear as to for whom they act, (e.g. insured or insurers) and the purpose for which the report is required. If in doubt, clarification must be obtained from the solicitor 

· In preparing a report the doctor should briefly state heir status and qualifications and the material being reviewed, e.g. GP hospital records 

· Information should only be provided if it is within your areas of competence and experience 

· A copy of the report must be retained

With regard to court attendance as a professional witness: 

· When giving evidence in court under oath, a doctor must still seek to maintain patient confidentiality 

· Remember you are not there as an expert. It is important, therefore, that you only testify on the observed facts 

· You will be allowed access to clinical records but not to any 'aide memoire' notes 

· You may be asked to interpret records (which you should be allowed to consult whilst giving evidence) and the thinking behind them 

· If you are in any doubt about the questions asked, you should seek clarification, from either the lawyer asking the question or if, necessary, the trial Judge 

· Do not stray into areas outside your competence and experience 

· Listen to the question carefully and ask for repetition if necessary 

· Keep your answers brief and to the point - do not embellish or give gratuitous information. Be prepared to face questions 

· Refresh your memory before the hearing: be prepared 

· Remember the old adage: 'Dress up-Turn up-Speak up- Shut up'

Further information 
The Medical Protection Society (MPS) is a useful source of information: 
1. Medico-legal fact sheet - notes on writing witness statements and reports:
http://www.medicalprotection.org/medical/united_kingdom/publications/factsheets/factsheet_reports.aspx - go there now

2. A page of comprehensive guidance on 'writing reports and giving evidence in court' for hospital juniors, consultants and GPs can be found at:
http://www.medicalprotection.org/medical/united_kingdom/publications/booklets/default.aspx - go there now

3. Dr Peter Schütte's (Medical Defence Union) article in Hospital Doctor magazine (15 September 2004) should be examined:
Download it in PDF format here (321k)

4. Catriona Richardson’s article in GP magazine (12 November 2004) is also helpful: 
Download part 1 in PDF format here (6876k) 
Download part 2 in PDF format here (2149k)

5. Dr Jan Wise, Chairman of the Medico-Legal Committee, has prepared an 'interactive'’ article for BMJ Learning entitled: ‘Professional and expert witnesses: what is the difference?’ (20 June 2005). You will have to be registered online to benefit fully from this resource, which can be found on: www.bmjlearning.com - go there now

The Director of Legal Services has advised that doctors do not consult the joint BMA and Law Society booklet Medical Evidence: Guidance for Doctor and Lawyers as this was published before the Civil Procedure Rules came into force in April 1999.

BMA contact
Professional and expert witness work falls with the remit of the BMA’s Medico-Legal Committee. Should you require any further information or wish to raise any issues, please contact Mr Barry Christie, Council Secretariat, on 020 7383 6611 or email here to: bchristie@bma.org

The BMA would like to thank GP and Hospital Doctor magazines for their assistance and also the MDU, MDDUS and MPS for permission to use this information. 
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